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Energy contracts and its dispute resolution through arbitration

Abstract

This dissertation examines the aspects of the energy contracts and the needs to
implement the Arbitration on it, as an Alternative Dispute Resolution (“ADR”), in
MENA & North Africa, with an emphasizing on UAE Vis-a-vis the other GCC
countries. And the Methodology I follow is the comparing and analysing methods.

The major challenge in this dissertation is that | did my best to proof the legal nature
of the energy contracts, either as civil contracts or administrative contracts. However
the key thing here is to rely on the contained Set of rules and elements in such
contract especially where the government is a party of such contracts, either by itself
or through one if its members, to be regarded as a unique type of contracts has a
unique features aim to achieve a public usefulness i.e. to provide a sustainability of

providing sector with the need of power and water.

I went through number of difficulties such as the lack of Arabic books, in addition to
the too much of token time to get the Faculty of Law approval on the topic, when |
was told that | have no right to latterly quote someone else words and | have to
rewrite the author statement in my own words, which was over loaded work to do,
with the consideration of the huge number of books | referred to. The research is in
twofold dimension. The First chapter is designed to explain the general scopes and
the natural legal type of the Energy contracts, its features, cons and pros, with

concentrating on the administrative nature of it.

In Chapter Two, and as consequences of the First Chapter, | discussed the dispute
resolution of the Energy Contracts through the Arbitration as the Energy Contracts
are administrative contracts, and | present the two schoolers opinion who are agreed

and disagree about the implementing of the Arbitration in the administrative

https://asrmarabic.com
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contracts, in addition to number of recommendations which are made by me to
intermediate by finding a middle opinion to accept the Arbitration in such contracts.
Furhetmore, in the end of the chapter a supposition is presented about the law which
has to govern the dispute before the Arbitratation Panel in the event of not being

agreed about such contracts.

I rely while I’'m writing this dissertation on the international law i.e. treaties and
conventions, constitution law (UAE and overseas), the statutes which have been
published in the national gazette in both Egypt and GCC countries, in addition to the
practical side of the related contracts in relation to the exiting big power sector
projects. Nonetheless, as one of challenges | dealt with, the absence of the Arabic
books which are specialized in my topic in general and/or the power sector
specifically was a big challenge | have dealt with, and no doubt to say that the

Arabic publications were and still very scant in this field.

Eventually, one result is reached and proofed without any doubt, from the theoretical
and the practical sides, which is the administrative nature of the Energy Contracts
and the ability to resolve its disputes through the Arbitration. As a conclusion, |
would like to extend my full appreciation to my professor Dr. Magdi Shouaib, my
academic advisor who spent a lot of time and efforts to improve my researching
skills.

Keywords: energy, contracts, arbitration, arbitration in administrative contracts,

BOT, PPP, concession, oil, gas, and nuclear energy.
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! Gilles Cuniberti, Choice of Law In Convention Establishing Louvre Museum in Abu Dhabi,
http://conflictoflaws.net/2007/choice-of-law-in-convention-estalishing-louvre-museum-in-abu-dhabi
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Howard L. Stovall, ARBITRATION AND THE ARAB MIDDLE EAST: SOME THOUGHTS FROM A
COMMERCIAL LAWYER, presented paper to the Chicago International Dispute Resolution Association
(“CIDRA”) at its meeting on 22 September 2009

Website: www.stovall-law.com
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' (12) the Department is competent to represent the Government and all governmental bodies
before competent judicial bodies as well as committees and centers of reconciliation and arbitration.
The Department may depute any person it deems fit to represent it in the proceedings of these
lawsuits.

% Law No. 32 of 2008 setting up the Legal Affairs Department of Government of Dubai Government ,
Official Gazette No. 337, 2008
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> "The right and dispute of the parties with respect to an issue in contract are determined by the
local law of the state which with respect to that issue, has the most significant relationship to the
transaction and the parties under the principles stated in sec.5"
Please see: Dr. Obaid S. Busit, The Determination of Applicable Law in International Commercial
Arbitration, presented at The 6th Annual Conference under the subject of International Commercial
Arbitration, which was took place from, 28-30 April 2008. Organized by U.A.E University, Vol. 2,
Page218
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Developing renewable energy projects - A guide to achieving success in the Middle East /January
2016, ©Eversheds LLP 2016. Page108
* Dr. Said Al Ameri, Arbitration and Oil Contracts in Abu Dhabi, Ten Keys for Arbitration in Abu Dhabi,
International Consultant Law Office, 2015, Page 8
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? The Parties shall use their best efforts to settle any disputes or claims arising out of, or relating to
this Agreement or the breach thereof. Should any deference or dispute of any kind arise between
the Parties in connection with or arising out of this Agreement which cannot amicably be resolved
within 360 days, such difference or dispute shall be settled finally by Arbitration in Abu Dhabi under
procedural rules of Abu Dhabi Commercial Conciliation and Arbitration Centre (ADCCAC) by (3)
arbitrators one to be nominated and the third to be agreed by the two nominated arbitrators and
failing such agreement, the third arbitrator to be appointed by the Secretary General of ADDCCAC
from the International Panel of Arbitrators maintained by ADCCAC. All Arbitration Proceedings shall
be in English and the award shall be in accordance with Laws of Abu Dhabi and the United Arab
Emirates. The award shall be final and binding upon parties.
? United Arab Emirates Mining Laws and Regulations Handbook, Volume (1), Oil and Gas Sector:
Strategic Information and Regulation, International Business Publications, USA, 2016, Page67
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> APPLICABLE LAW
“The Contract shall be construed and take effect in accordance with the laws of Abu Dhabi and the
United Arab Emirates”.

ABU DHABI GAS LIQUEFACTION COMPANY LIMITED CONDITIONS OF CONTRACT for SERVICES OF
CONTRACTOR (DAS ISLAND) by Head of Contracts Department Contracts Reference: MAC/CC/003/06
Date: September 2011
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Governing Law
“This Agreement shall be governed by, and construed in accordance

with the laws of England and Wales”.

<2015 LAJ‘Y‘ fu.d:d\ ‘uhﬂ - Gigym ¢ :ﬂ.ﬁ}sﬂ\ ) LLI\J}.NJA A.\.Ls.d\ J}B:d\ LL\LJLM ‘_g ?JS;:J\ (dana e oS 2 !
305-303u=
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' Resolution of Disputes: -

"Any dispute arising out of or in connection with this Agreement including any question regarding its
existence, validity or termination, shall be referred to and finally resolved by arbitration under the
London Court of International Arbitration (LCIA) Rules, which are deemed to be incorporated by
reference into this Article 12 (Choice of Law and Dispute Resolution). The number of arbitrators shall
be three (3).The claimant shall nominate one arbitrator. The respondent shall nominate one
arbitrator. The third arbitrator who shall be the chairman of the tribunal shall be selected by the LCIA
Court. The seat, or legal place, of arbitration shall be London, United Kingdom. The language to be
used in the arbitral proceedings shall be English. The arbitrators shall not alter, amend or modify the
terms and conditions of this Agreement but shall consider the pertinent facts and circumstances and
be guided by the terms and conditions of this Agreement and applicable law which shall be binding
upon them in resolving any dispute or controversy hereunder. In no event may the arbitrators award
punitive or consequential damages. If a solution is not found in the terms of this Agreement, the
arbitrators shall be guided by the substantive law of England and Wales, excluding all conflicts of law
rules. The decision by the arbitrators shall be final and binding upon the Parties, their successors, and
assigns and the Parties shall comply with such decision in good faith. Each Party hereby submits itself
to the jurisdiction of the courts of the place where the arbitration is held, but only for the entry of
judgment with respect to the decision of the arbitrator hereunder. Notwithstanding the foregoing,
judgment upon the award may be entered in any court where the arbitration takes place, or any
court of competent jurisdiction"

o) ol a8 e
www.lawinsider.com
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- Brazil's Constitution of 1988 with Amendments through 2014©
Keith S. Rosenn, Translated by Keith S. Rosenn, Prepared for
distribution on constituteproject.org with content generously
provided by Keith S. Rosenn.

- Mexico's Constitution of 1917 with Amendments through 2007
© Oxford University Press, Inc. Translated by Rainer Grote
Prepared for distribution on constituteproject.org with content
generously provided by Oxford University Press. This
document has been recompiled and reformatted using texts
collected in Oxford’s Constitutions of the
World.constituteproject.org

- A Consolidation of THE CONSTITUTION ACTS 1867 to 1982
DEPARTMENT OF JUSTICE - CANADA Consolidated as of
January 1, 2013 ©Her Majesty the Queen in Right of Canada,
represented by the Minister of Public Works and Government
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mail from Publishing and Depository Services Public Works
and Government Services Canada Ottawa, Ontario K1A 0S5
Telephone: (613) 941-5995 Fax: (613) 954-5779 Orders only:
1-800-635-7943 Internet: http://publications.gc.ca

Catalogue No.: YX1-1/2012 ISBN: 978-0-660-67458-2.
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- D.A. Stephenson, Arbitration Practice in Construction
Contracts, 3rd Edition, Routledge — 1993.

- Developing renewable energy projects - A guide to achieving
success in the Middle East /January 2016, ©Eversheds LLP
2016.

- Dr. Obaid S. Busit, The Determination of Applicable Law in
International Commercial Arbitration, presented at The 6th
Annual Conference under the subject of International
Commercial Arbitration, which was took place from, 28-30
April 2008. Organized by U.A.E University, Vol. 2.

- Dr. Said Al Ameri, Arbitration and Oil Contracts in Abu Dhabi,
Ten Keys for Arbitration in Abu Dhabi, International Consultant
Law Office, 2015.
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- Evangelia-Anna Georgatsou, “Special Clauses protecting the
Seller or the Buyer in Contracts concerning energy supply in
the wholesale energy market’, Universisty of Peraeus,
Peraeus — 2017.

- Gilles Cuniberti, Choice of Law In Convention Establishing
Louvre Museum in Abu Dhabi,
http://conflictoflaws.net/2007/choice-of-law-in-convention-
estalishing-louvre-museum-in-abu-dhabi

- Global Top Green & Smart Energy Pioneer - 2013. 5.

- Howard L. Stovall, ARBITRATION AND THE ARAB MIDDLE
EAST: SOME THOUGHTS FROM A COMMERCIAL
LAWYER, presented paper to the Chicago International
Dispute Resolution Association (“CIDRA”) at its meeting on 22
September 2009 Website: www.stovall-law.com.

- The Department is competent to represent the Government
and all governmental bodies before competent judicial bodies
as well as committees and centers of reconciliation and
arbitration. The Department may depute any person it deems
fit to represent it in the proceedings of these lawsuits. Law No.
32 of 2008 setting up the Legal Affairs Department of
Government of Dubai Government , Official Gazette No. 337,
2008.

- UNCITRAL 2012 Digest of Case Law on the Model Law on
International Commercial Arbitration : “Arbitration agreement”
is an agreement by the parties to submit to arbitration all or
certain disputes which have arisen or which may arise
between them in respect of a defined legal relationship,
whether contractual or not. An arbitration agreement may be in
the form of an arbitration clause in a contract or in the form of
a separate agreement. (2) The arbitration agreement shall be
in writing".
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- United Arab Emirates Mining Laws and Regulations
Handbook, Volume (1), Oil and Gas Sector: Strategic
Information and  Regulation, International Business
Publications, USA, 2016.
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